Sidebar – Wetland Mitigation and Mitigation Banking - Sidebar

Mitigation, or compensatory mitigation, is a method for offsetting the loss of a regulated wetland by restoring or creating another wetland. In some cases, mitigation options may also include enhancing an existing wetland or paying “in lieu fees” to nonprofit groups or state or county natural resource management agencies, where such fees contribute to wetlands preservation or restoration.


Until now mitigation generally has been required to be “on-site,” usually as close to the original impact site as possible.  Mitigation banking, a form of compensatory mitigation, provides an alternative to on-site mitigation, which is not always be practical or even possible. Wetland mitigation bank sponsors, who may be public or private, restore or create wetlands in order to generate units of wetland credit. These units can then be purchased by clients (individuals, businesses, or public entities) proposing to impact a wetland, who need to obtain wetland credits representing similar wetland functions and values to satisfy federal permit or program requirements. Mitigation and especially mitigation banking are relatively new approaches, which are evolving in policy and practice.  They have been identified as a partial answer to controversies over wetland protection, property rights, and federal and state goals to achieve no-net-loss of wetlands (Zinn, 1997).


Two federal laws often require wetland mitigation (see Chapter 4).  Section 404 of the Clean Water Act requires federal permits for the discharge of dredge or fill material into waters of the United States, including wetlands.  This law is administered by the U.S. Army Corps of Engineers, in cooperation with the U.S. Environmental Protection Agency and other agencies.  The Corps can impose certain conditions, including mitigation, as part of the permit approval. According to the Clean Water Act (CWA) Section 404 (b)(1) Guidelines and an associated Memorandum of Agreement (MOA), there are three steps that must be followed in sequence: avoidance, minimization, and compensatory mitigation.  In other words, first, wetland impacts must be avoided.  Second, remaining impacts must be minimized.  Third, unavoidable impacts must be compensated.

The wetland conservation provisions in farm legislation, known as Swampbuster, may also require mitigation for activities affecting wetlands on agricultural lands.  However, Swampbuster does not mandate the same sequence of avoidance, minimization, and compensation outlined in the Clean Water Act.  Under Swampbuster, farmers may be denied most federal farm program benefits for altering a wetland or farmed wetland to increase agricultural commodity production (see Appendix B).  Opportunities for mitigation under Swampbuster were expanded in amendments in the 1996 Federal Agricultural Improvement and Reform Act (FAIRA), which also authorized development of a pilot program to explore the feasibility of mitigation banks.  


A general framework to support a wetland mitigation banking system has been developed by five federal agencies and was published in the Federal Register in November 1995.  Agencies within Iowa are developing state guidelines, based on these federal recommendations.


While the recent growth in the number of wetland mitigation banks suggests expanded interest in this approach, it will take time to gauge success.  The poor performance of many on-site mitigations has helped garner support for banking, which has potential to improve mitigation’s record by improving planning, and increasing available financial and technical resources for development, management, and monitoring.  Economies of scale mean that average per-acre costs of mitigation tend to decrease as the site size increases.  Especially in some more urbanized areas, mitigation banks may be able to provide higher quality wetlands with greater resource values than small, on-site mitigation projects that are unconnected to each other or other similar habitats.


There are, however, concerns about mitigation banking and its implications for wetland conservation. Opponents are concerned that it will become a loophole encouraging additional wetland destruction, that some types of wetlands are difficult or impossible to adequately or fully restore, and that wetland losses are often allowed before a mitigation bank is functional.  Wetland systems have evolved over many years, with animal and plant communities that reflect precise relationships between wet and dry conditions.  Studies indicate that it is often difficult or impossible to re-establish or replicate these complex systems, especially in a short time period.  Because of these problems, impact avoidance is widely viewed as the best policy for protecting wetlands, especially those with high ecological values.  However, many think that the greater flexibility associated with mitigation and mitigation banking is appropriate for sites of lower quality.
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